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PERFORMANCE REQUIREMENT PROHIBITIONS IN INTERNATIONAL INVESTMENT LAW 
 
by Alexandre Genest 
 
1. The meanings of terms used in performance requirement prohibitions (“PRPs”) 
are not readily apparent. General characteristics of performance requirements as 
targeted policy instruments for achieving broadly-defined economic and 
developmental objectives, as well as their role in a bargaining process between 
States and investors help inform the purposes of PRPs and articulate the proper 
meanings of terms used in PRPs. 
 
2. Interpreting and applying PRPs in international investment agreements (“IIAs”) 
should entail cross-fertilisation and systemic integration. Cross-fertilisation and 
systemic integration between PRPs scattered in autonomous and seemingly 
unrelated treaties can be justified in substantive terms (through the origins, 
content and wording of PRPs) and methodological terms (through treaty 
interpretation rules). 
 
3. PRPs in IIAs reproduce a limited number of prevailing archetypes. At least 14 
categories of performance requirements that appear in PRPs with detailed and 
exhaustive lists make use of terms of art which have acquired settled meanings. 
The PRPs in IIAs surveyed in this thesis exhibit a wide variety of recurring 
features that modulate the scope and coverage of PRPs in IIAs. These settled 
meanings and recurring features should be carefully considered when interpreting 
and applying PRPs in IIAs in order to assign the proper scope, breadth and 
specificity to each prohibited performance requirement within PRPs. 
 
4. Contrary to its prima facie alluring simplicity, a PRP that incorporates the TRIMs 
Agreement into an IIA is constrained by many parameters that are not replicated 
in other types of surveyed PRPs. For example, such a PRP would apply to a non-
limitative list of performance requirements and to both mandatory and advantage-
conditioning performance requirements, but only in the event of discrimination 
between goods of domestic investors and goods of foreign investors.   
 
5. Open-ended PRPs surveyed in this thesis refer to an identifiable set of measures. 
State submissions on performance requirements made during the GATT Uruguay 
Round of negotiations consistently identify 11 categories of performance 
requirements to which such PRPs should be understood to apply. The outer limits 
of open-ended PRPs surveyed in this thesis can be construed to encompass these 
11 categories of performance requirements. 
 
6. Open-ended PRPs unaccompanied by reservations or exceptions constrain States 
cumbersomely. Nevertheless, preserving the lawfulness of performance 
requirements deemed critical can only be achieved through explicit treaty-based 
exceptions, exclusions or reservations and not by departing from the clear 
meaning of PRPs. Arbitral tribunals should not interpret PRPs so as to prevent 
their otherwise straightforward application, nor should they read in or create 
exceptions or reservations that their IIAs do not provide for.  
 
7. PRPs should explicitly address advantages in order to avoid the uncertainty that 
lingers over the applicability of advantage-silent PRPs to advantage-conditioning 
performance requirements. 
 
8. Applying MFN treatment clauses to PRPs could lead to improving an investor’s 
rights under a basic treaty while simultaneously disrupting the policy objectives 
of a basic treaty’s PRP. Should States wish to avoid such disruption of their 
obligations pursuant to PRPs, they can constrain the applicability of MFN 
treatment clauses through the explicit exclusion of PRPs from their scope or do 
away with MFN treatment clauses altogether. 
 
9. States do not create international law obligations in a vacuum. Construing treaty 
commitments with dictionaries as the sole interpretive resource creates a race 
toward the lowest common denominator, increases fragmentation of international 
law and reduces consistency and predictability of international law.  
 
10. Additional interdisciplinary research efforts within the fields of law and 
economics could improve the framing of international law obligations related to 
trade and investment and the understanding of such obligations by State and non-
State agents alike.  
 
11. States undertaking to comply with international law obligations should ensure 
their across-the-board implementation and conformity of internal State conduct 
with such obligations. Otherwise States could be accused of trying to have their 
cake and eat it too.  
 
12. Pragmatism warrants viewing language as a fluid structure that builds on the 
repeated use of words imbued with context-driven meanings. Communicating 
given meanings entails engaging in a language game whose rules are accepted as 
a matter of course.  
 
